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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Misc(J) Case No. 44/2021  

(i/c Title Suit No. 56/2017)  

Md. Nur Islam –vs- Md. Fainuddin and others 

 

27.06.2022 

Both sides are represented. 

I have already heard learned counsel appearing for 

both sides. 

This instant Misc (J) case has arisen on petition no. 

26/2021 dated 01.06.2021 filed by the petitioner under 

Order XXXIX Rule 1 and 2 r/w Section 151 of the CPC with 

a prayer to grant temporary injunction against the opposite 

parties. 

Today, I am going to dispose of this instant Misc(j) 

case. 

 The main contention of the petitioner’s case is that 

plaintiff has The petitioner is plaintiff of the above stated 

Title Suit No. 56/2017 for specific performance of the 

concluded contract of sale with confirmation of petitioner’s 

possession over the suit land. Said suit is pending in this 

Court for adjudication. Above named opposite parties and 

their married sisters are defendants in that suit.  

 Opposite party No. 3 Md. Sahib Ali is brother in law 

of the petitioner. As such other opposite parties are also 

relative of the petitioner. Therefore there was cordial 

relation amongst the parties until filing of aforesaid T.S No. 
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29/2017 by the opposite parties against the petitioner and 

his younger brother Kadir Ali.  

 Short brief of the petitioner’s case as stated in T.S 

no. 56/2017 is that the suit land originally owned and 

possessed by since deceased father of the opposite parties 

namely Majid Ali. In the year 2000 said Majid Ali proposed 

to sale the suit land described in the schedule herein below 

for a sale consideration of Rs. 48,000/- (Rupees  forty 

eight thousand) only as was needed money to settle his 

two sons namely above named opposite party no. 1 & 2. 

The petitioner being agreed to purchase said  plot of land 

at the aforesaid sale consideration of Rs. 48,000.00 

(Rupees forty eight thousands) only settled the terms of 

sale verbally as because  said Majid Ali being father in law 

of the petitioner’s sister. On receipt of said sale 

consideration, since deceased Majid Ali delivered the 

possession of the suit land which is described in the 

schedule herein below for occupation of the petitioner in 

the manner he desires.  

 However, the petitioner since the year 2000 has been 

occupying the suit land by cultivating and planting betel 

nut trees thereon and also for residential purposes. 

Younger brother of the petitioner Md. Kadir Ali used to 

reside permanently in the residential house constructed by 

the petitioner on the suit land.  

 While continuing as such original owner of the suit 

land Majid Ali suddenly died in the year 2010 leaving 

behind him above named opposite parties and married 



3 
 

sisters. In the year 2016, on going through the jamabandi 

of the suit land the petitioner came to know that instead of 

mutating names of all the legal heirs of late Majid Ali in the 

suit land due to some conspiracy and ill motive only name 

of above named opposite party no. 1 Fainuddin has been 

muted in the revenue record by way of inheritance by a 

chitha mutation order of Circle officer, Dhekiajuli dated 14-

01-2015.  

 While in progress of such consolation in the month of 

February, 2017 the opposite parties denied the specific 

performance of the contract of sale as was entered with 

their father and in April 2017 the petitioner and his 

younger brother Kadir Ali received the summon of this 

Court connection with T.S no. 29/2017 above stated. By 

the said suit the opposite parties though denied any 

agreement of sale as regards the suit land indirectly 

admitted to have received an amount of Rs. 21,000.00 

(Rupees Twenty one thousand).  

 That after filing aforesaid suit by the opposite parties 

the petitioner became sure that they and their married 

sisters are denying the specific performance of the contract 

of sale. Hence, the petitioner and his younger brother 

beside contesting the T.S No. 29/17 also filed aforesaid T.S 

No. 56/2017 against the above named opposite parties as 

well as other legal heirs of Late Majid Ali for specific 

performance of the aforesaid contract of sale.  

 During pendency of the suits as such before this 

Hon’ble Court, the opposite parties in a conspiracy 
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accompanied by few local people on 25-05-2021 wrongfully 

in the suit land and started rebuke the petitioner and his 

younger brother Kadir Ali without having any rhymes and 

reason and threatened them to vacate the suit land 

immediately by removing their houses and structures there 

from. The opposite parties further threatened the 

petitioner that they will very soon come on the suit land 

and will construct residential house evicting the petitioner 

by engaging men power. Thereafter, again on 27-05-2021 

said opposite parties again wrongfully encroached into the 

suit land on which the petitioner is in settled possession 

and again started rebuke the vacate the suit land. The 

petitioner accompanied by his brother Joynal Ali went to 

the Borsola Police outpost of Dhekiajuli police station to file 

an ejahar. The officer in charge of said police outpost 

refused to accept ejahar from the petitioner and informed 

that the opp. party no. 1 has already filed an ejahar 

against the petitioner. The officer in charge of said police 

outpost also arrested the petitioner and 3 brothers of him 

and released on bail on the basis of FIR filed by the 

petitioner. Surprisingly the police of Borsola outpost 

although on investigation confirmed as to settled 

possession of the petitioner over the suit land and even 

after informed as to pendency of the aforesaid suit due to 

some hidden conspiracy with the opposite parties taking 

advantage of restricted court functioning following COVID-

19 Pandemic are interested to help the opp parties in their 

wrongful attempt to evict the petitioner from the suit land. 



5 
 

The officer in charge of Borsola police outpost without 

having any right or authority has verbally directed the 

petitioner not to do anything towards occupation of the 

suit land.   

 The petitioner is in settled possession of the suit land 

having residential house and plantation of betel nut and 

other trees thereon. The fact of possession of the 

petitioner upon the suit land is admitted by the opposite 

parties by filing T.S No. 29/2017 which is pending in this 

Hon’ble Court. They have also admitted the possession of 

the petitioner in the written statement filed by the 

Opposite parties in connection above mentioned T.S No. 

56/2017. Until and unless the petitioner is being evicted by 

there from in process of law by appropriate decree as 

prayed for by the opp. parties in T.S 29/17 he has every 

right and authority to posses the same.        

 Finding no alternative, the instant suit was filed for 

declaration of right, title and interest and consequential 

relief of confirmation of possession of the petitioners and 

Proforma opposite parties and for eviction, recovery of 

khas possession and for permanent injunction. 

 The opposite parties filed written objection and 

denied the allegations alleged by the petitioner. But, the 

opposite parties admitted the exclusive possession over the 

suit land since the year 2016 although it is a fact that the 

petitioner is occupying the suit land since the year 2000. 

The opposite parties have instituted a suit against the 

petitioner  alongwith his brother Kadir Ali for declaration of 
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right, title and interest over the suit land, eviction and 

recovery of possession and permanent prohibitory 

injunction. After institution of the said suit the petitioner 

instituted this instant suit for specific performance of 

cocluded contract. There is no cause of action to the 

petitioners to file this instant suit against them. As such the 

injunction petition is liable to be dismissed. That the 

petitioners have no clear right, title, interest and 

possession over the suit land and such they are not entitle 

injunction as prayed for. Hence, prayed therefore that the 

honourable court may be pleased to reject the injunction 

petition with cost.                                     

 Heard argument from the learned counsel of both 

parties. Also perused the case record along with the 

injunction petition, and the other documents filed by the 

petitioners.  

 In the light of the pleadings of the parties to decide 

the injunction prayer filed under Order XXXIX Rule 1 and 2 

of CPC, the followings are appears to be the points for 

determination :  

(i) Whether there is a prima-facie case in favour 

of the plaintiff/ petitioner ?  

(ii) Whether balance of convenience is in favour 

of the plaintiff /petitioner ?  

(iii) Whether the plaintiff petitioner is going to 

suffer irreparable injury/loss in the event of 

court not granted temporary injunction 

against the defendant/opposite party ?  
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 Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it 

is proved that the Opposite Party threatens to dispossess 

the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court 

may by order grant a temporary injunction to restrain such 

act or make such other order for the purpose of staying 

and preventing or dispossessing the plaintiff or otherwise 

causing injury to the plaintiff in relation to any property in 

dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

(1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, 

there is probability of being entitled to the relief asked for 

by the plaintiff/defendant;  

(2) the court's interference is necessary to protect 

the party from the species of injury. In other words, 

irreparable injury or damage would ensue before the legal 

right would be established at trial; and  

(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

I have gone through the entire case record along 

with all the documents annexed with the plaint submitted 

by the petitioners. In the instant case the petitioners have 
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pleaded that In the year 2000 said Majid Ali proposed to 

sale the suit land for a sale consideration of Rs. 48,000/- 

(Rupees  forty eight thousand) only. The petitioner being 

agreed to purchase said  plot of land at the aforesaid sale 

consideration of Rs. 48,000.00 (Rupees forty eight 

thousands) only settled the terms of sale verbally as 

because  said Majid Ali being father in law of the 

petitioner’s sister. On receipt of said sale consideration, 

since deceased Majid Ali delivered the possession of the 

suit land. The petitioner has been occupying the suit land 

by cultivating and planting betel nut trees thereon and also 

for residential purposes. Younger brother of the petitioner 

Md. Kadir Ali used to reside permanently in the residential 

house constructed by the petitioner on the suit land. Majid 

Ali died in the year 2010 leaving behind the opposite 

parties and married sisters. In the year 2016, on going 

through the jamabandi of the suit land the petitioner came 

to know that instead of mutating names of all the legal 

heirs of late Majid Ali in the suit land due to some 

conspiracy and ill motive only name of above named 

opposite party no. 1 Fainuddin has been muted in the 

revenue record by way of inheritance by a chitha mutation 

order of Circle officer, Dhekiajuli dated 14-01-2015. In the 

month February, 2017 the opposite parties denied the 

specific performance of the contract of sale as was entered 

with their father and in April 2017 the petitioner and his 

younger brother Kadir Ali received the summon of this 

Court connection with T.S no. 29/2017 above stated. By 
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the said suit the opposite parties though denied any 

agreement of sale as regards the suit land indirectly 

admitted to have received an amount of Rs. 21,000.00 

(Rupees Twenty one thousand). Hence, the petitioner and 

his younger brother beside contesting the T.S No. 29/17 

also filed aforesaid T.S No. 56/2017 against the above 

named opposite parties as well as other legal heirs of Late 

Majid Ali for specific performance of the aforesaid contract 

of sale.  

During pendency of the suit, the opposite parties in a 

conspiracy accompanied by few local people on 25-05-

2021 wrongfully in the suit land and started rebuke the 

petitioner and his younger brother Kadir Ali and threatened 

them to vacate the suit land immediately by removing their 

houses and structures there from. The opposite parties 

further threatened the petitioner that they will very soon 

come on the suit land and will construct residential house 

evicting the petitioner by engaging men power. Thereafter, 

again on 27-05-2021 said opposite parties again wrongfully 

encroached into the suit land on which the petitioner is in 

settled possession and again started rebuke the vacate the 

suit land.                                          

After considering the submissions of the parties, 

pleadings as well as document on record it appears that 

petitioner possessed the Schedule land. As such, at the 

first sight of the entire case-record it appears that there is 

a prima facie case in favour of the petitioners.  
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Moreover, as it is already submitted that opposite 

parties filed a Title Suit after filing the instant. Therefore, if 

the nature and character of the suit land is transformed 

then it will be the petitioners, who would suffer greater 

inconvenience and irreparable loss.  

From the above observation and reasons, I am 

constrained to hold that three golden principles for 

granting temporary injunction are found in favour of 

petitioners. But simultaneously, it is also to be born in mind 

that the opposite parties are contending that opposite 

parties admitted the exclusive possession over the suit land 

since the year 2016 although it is a fact that the petitioner 

is occupying the suit land since the year 2000. The 

opposite parties have instituted a suit against the petitioner  

alongwith his brother Kadir Ali for declaration of right, title 

and interest over the suit land, eviction and recovery of 

possession and permanent prohibitory injunction.  

So, considering the rival pleadings of both the 

parties, I am of the considered view that if an order to 

maintain status quo of the suit land is passed, it will be just 

and proper.  

Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit land 

as on today and no party will change the nature, character 

or feature of the disputed land nor any party during 

pendency of suit shall dispose the disputed land.  

With the above observation and order, the instant 

Misc. (J) Case stands disposed of accordingly. 


